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09-03–2021 

Both sides are represented through their learned 

counsel.  

Today is fixed for order on petition No.842/2018 filed by 

the plaintiff/petitioner under Order 39 Rule 1 and 2 read with 

Section 151 of CPC for issuance of temporary injunction 

restraining the OPP Party No.1 from selling schedule A and B 

land to the OPP Party Nos.2 and 3 respectively or any part of 

the suit land to any third party or from creating any sort of 

right in any way of any third party over the suit land or any 

part thereof. 

I have Perused the instant petition filed by the plaintiff / 

petitioner. In the instant petition, the plaintiff/petitioner has 

stated that OPP Party No.1 is a resident of Dibrugarh and 

frequent visits Tezpur during the last fifteen years. That the 

OPP Party No.1 came in contact with the petitioner during his 

such visits and they developed a friendly relationship. That the 

OPP Party No.1 holding the Power of Attorney on behalf of his 

sister Dr. Bani Hazarika who resides in England through which 

he has authority to sell or deal with the landed property of his 

sister. The OPP Party No.1 proposed to sell the schedule A land 

to the petitioner which belongs to his sister at consideration 

amount of Rs.75,00,000/- (Rupees Seventy Five Lacs) only and 

a sale agreement was executed between them on 28-11-2016 

and the petitioner paid Rs.5,00,000/- (Rupees Five Lacs) only in 

cash as advance in presence of witnesses to the OPP Party 

No.1 and the OPP Party No.1 agreed to obtain necessary sale 

permission from the concerned authorities. After that, the 

petitioner gave further advance amount to the OPP Party No.1 

on different dates and thus total advance of Rs.7,97,000/- 

(Rupees Seven Lacs Ninety Seven Thousand) only was paid by 
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the petitioner to the OPP Party No.1. After that, the OPP Party 

No.1 had again offered to the petitioner to sell another 

adjacent land belonging to him being schedule B land and the 

sale consideration was fixed at Rs.35,00,000/- (Rupees Thirty 

Five Lacs) only and the petitioner paid him Rs.20,00,000/- 

(Rupees Twenty Lacs) only to the OPP Party No.1 as advance. 

The sale agreement was executed on 23-11-2017 between 

them and duly notarized. Thus, total advance amount paid by 

the petitioner for purchasing the schedule land A and B land 

from the OPP Party No.1 stood at Rs.22,97,000/- (Rupees 

Twenty Two Lacs Ninety Seven Thousand) only. In the 

meantime, the petitioner visited New Delhi on several times in 

connection with SLP and he incurred amount of Rs.3,50,000/- 

(Rupees Three Lacs Fifty Thousand) only. On  further insistence 

of the OPP Party No.1  the petitioner paid an amount of 

Rs.16,50,000/- (Rupees Sixteen Lacs Fifty Thousand) only on 

28-12-2017 to the OPP Party No.1 in cash against the 

Promissory Note dated 28-12-2017 as the matter in Hon’ble 

Supreme Court has been not listed for hearing. The petitioner 

requested the OPP Party No.1 at least to refund the loan 

amount taken against the Promissory Note and therefore the 

OPP Party No.1 had issued a cheque No.530120 dated 28-01-

2018 in favour of the petitioner. However, the cheque got 

bounced on presentation. Advocate’s notice was sent to the 

OPP Party No.1 but he did not respond and at the end of  

month of March, 2018 the OPP Party No.1 approached the 

petitioner and requested him to wait for two months and he 

will return the money. However, subsequently OPP Party No.1 

had denied any liability toward the plaintiff petitioner.  

Subsequently, the petitioner came to know that the OPP Party 

No.1 has made application for permission to sell of schedule A 

and B land to OPP Party Nos.2 and 3 respectively. The 
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petitioner met the OPP Party No.1 on 24-06-2018 and he 

admitted that he has applied for permission and offered to 

return the amount to the petitioner. Hence, the suit was filed 

and along with the instant suit the plaintiff/petitioner has filed 

the petition bearing No.842/2018 under Order 39 Rule 1 and 2 

read with Section 151 CPC for issuance of injunction restraining 

the OPP Party No.1 from selling the schedule A and B land to 

the OPP Party Nos.2 and 3 respectively or any part of the suit 

land to any third party.  

On the date of filing of this petition vide order dated      

03-07-2018, my predecessor of this Court granted ad-interim 

injunction against the OPP Party No.1 restraining the OPP Party 

No.1 from selling the schedule A and B land to OPP Party Nos.2 

and 3 respectively or any part of the suit land to any third party 

till next date. After that the ad-interim temporary injunction 

was extended till the hearing of the Misc.(J) case.  

Against the injunction petition, OPP Party No.1 has filed 

written objection stating that OPP Party No.1 had not executed 

any agreement on 28-11-2016 and 23-11-2017 in favour of the 

petitioner as alleged in the instant petition. But actually the 

OPP Party No.1 had executed one Deed of Agreement of sale 

for selling a plot of land more particularly described in schedule 

B in favour of the OPP Party No.3 on 27-07-2017 at total 

consideration amount of Rs.42,00,000/- (Rupees Forty Two 

Lacs) only and he received Rs.6,00,000/- (Rupees Six Lackhs) 

only as advance from the OPP Party No.3. After execution of 

the said agreement dated 20-07-2017 there is no question of 

execution of any document by the OPP Party No.1 in favour of 

the petitioner as claimed by the plaintiff/petitioner. Hence, the 

OPP Party No.1 had prayed to dismiss the instant petition filed 

by the plaintiff/petitioner.  
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I have heard argument from both sides. Also perused 

the case record along with the injunction petition and the 

written objection and the other documents filed by the parties.  

In the light of the pleadings of the parties to decide the 

injunction prayer filed under Order 39 Rule 1 and 2 read with 

Section 151 CPC, the following are appear to be the points for 

determinations :     

(i) Whether there is a prima-facie case in favour of 

the petitioner ?  

(ii) Whether balance of convenience is in favour of 

the petitioner ? 

(iii) Whether the petitioner is going to suffer 

irreparable injury/loss in the even of court not 

granted temporary injunction against the OPP 

Party ?        

Order 39, Rule 1 (c) provides that temporary injunction 

may be granted where, in any suit, it is proved that the 

defendant threatens to dispossess the plaintiff or otherwise 

cause injury to the plaintiff in relation to any property in 

dispute in the suit, the court may by order grant a temporary 

injunction to restrain such act or make such other order for the 

purpose of staying and preventing or dispossessing the plaintiff 

or otherwise causing injury to the plaintiff in relation to any 

property in dispute in the suit as the court thinks fit until the 

disposal of the suit or until further orders. 

It is settled law that relief for granting of temporary 

injunction is subject to the court’s satisfying that : 

(1) there is a serious disputed question to be tried in the 

suit and that an act, on the facts before the court, there is 

probability of being entitled to the relief asked for by the 

plaintiff/defendant; 
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 (2) the court's interference is necessary to protect the 

party from the species of injury. In other words, irreparable 

injury or damage would ensue before the legal right would be 

established at trial; and  

(3) that the comparative hardship or mischief or 

inconvenience which is likely to occur from withholding the 

injunction will be greater than that would be likely to arise from 

granting it. 

    In the light above principles, let us see as to whether 

any of such grounds exist upon which the prayer of the 

petitioner may be allowed.  

  So, to grant the order of temporary injunction, the 

following principles are laid down for consideration by the court 

while granting temporary injunction: 

 Prima facie case 

 Balance of convenience and 

 Irreparable injury. 

The term ‘prima-facie case’ is that the applicant must 

make out a prima facie case in support of rights claimed by him 

and the Court must be satisfied that there is bonafide dispute 

raised by one of the applicants that there is a ‘prima-facie case’ 

to go for trial which needs to be decided merits and of the facts 

before the court, there is a probability of the applicant being 

entitled to the relief claimed by him that existence of prima-

faice rights and infraction of such rights is a condition for 

temporary injunction.  

Now, coming to the instant case, on meticulous perusal 

of the pleadings on record, this court prima facie finds that the 

OPP Party No.1 executed two agreements on 28-11-2016 and 

23-11-2017 respectively for selling of the schedule A and B land 

in favour of the plaintiff/petitioner. On the other hand, the OPP 
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Party No.1 in his written objection has stated that he had 

executed one Deed of Agreement for selling of a plot of land 

more particularly described in schedule B in favour of the OPP 

Party No.3 at a total consideration of Rs.42,00,000/- (Rupees 

Forty Two Lacs) only on 27-07-2017 and received an amount of 

Rs.6,00,000/- (Rupees Six Lacs) only from the OPP Party No.3 

as advance. So, this court opines that the plaintiff petitioner 

has established a prima facie case for granting temporary 

injunction in his favour. 

Thus, again from the documents submitted by the 

plaintiff/petitioner it appears that he has paid a considerable 

part of the sale consideration for sell of schedule A and B land 

to the OPP Party No.1. Hence, the balance of convenience also 

appears to be in favour of the plaintiff/petitioner. Furthermore, 

at this stage, the OPP Party No.1 sells the schedule A and B 

land to OPP Party Nos.2 and 3 or any third person that will 

cause irreparable loss to the plaintiff/petitioner as he requires 

the schedule land for specific purpose.     

In the light of discussion and decision above, this court 

finds that the petitioner has established the three golden 

principles for granting temporary injunction in his favour.  

In view of the above discussion, the prayer of the 

plaintiff/ petitioner is allowed. Accordingly, the ad-interim 

injunction granted on 03-07-2018 by this court is become 

absolute.  

 

Misc.(J) is disposed of on contest.   

 

 

 
Civil Judge 

Sonitpur, Tezpur 
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